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THE FOOTHOLD OF A FOREIGN CORPORA- 
TION GIVEN BY FOURTEENTH AMEND- 
MENT. 


The advance of federal power into the 
mainland of state control seems like the 
tide which drove King Canute back from 
the boundary his impotent command had 
defined. 

It was but yesterday the federal Supreme 
Court held, that a corporation engaged in 
interstate commerce could not have the do- 
ing by it of local traffic conditioned upon 
its paying for that privilege a sum ascer- 
tainable by a percentage upon its total capi- 
talization, or upon property located beyond 
the borders of the enacting state. W. U. 
Tel. Co. v. Kansas, 216 U. S. 1, 30 Sup. Ct. 
190, 70 Cent. L. J. 109, 199. 

This decision went upon the theory of 
such a condition being a direct burden up- 
on interstate commerce and the constitu- 
tional clause as to that making the statute 
attempting to impose it unconstitutional. 

Since then we have seen the federal tide 
sweep on and drown state comity by a kind 
of lunar influence in the Fourteenth Amend- 
ment, 

Offhand it is somewhat hard to imagine 
any possible connection between privileges 
accorded by comity and equal rights se- 
cured by the Fourteenth Amendment. When 
we had finished reading a late opinion by 
Mr. Justice Day, speaking for a majority 
of the court, we began to wonder at the 
rationale of the adjudged connection. 
Southern R. Co. v. Greene, 30 Sup. Ct. 287. 

It is true we read the concurring opinion 
of Justice White in the Western Union 
case, in which he planted himself on the 
principle, that it was confiscatory to charge 
a corporation more for the privilege of do- 
ing local business than it could afford to 
pay, where the corporation was -there al- 
ready as engaged in interstate business and 


had invested in property whose value would | 





be greatly destroyed. But no one seemed 
to agree with him in that contention, and 
it seemed to us that the foothold idea, if it 
may be so designated, based on comity, 
had but a single advocate upon the supreme 
bench. 


But we were mistaken, and it seems now 
that the learned justice was foreshadowing 
a more far-reaching principle than the ne- 
cessities of the Western Union case re- 
quired him to state. In that case he only con- 
tended that a corporation, having the right . 
to go into a state for the purpose of engag- 
ing in interstate business, was immune from 
an exaction confiscatory in its nature as to 
property there already, as the price of do- 
ing local business. The principle laid down 
in the Greene case seems much broader than 
that, and the fact that the foreign corpora- 
tion in whose favor it was announced was 
also one engaged in interstate commerce 
was immaterial. 


The Greene case holds that, where a for- 
eign corporation has come into a state in 
compliance with its laws and there acquired 
property of a fixed and, permanent charac- 
ter, and has subjected itself to the jurisdic- 
tion of the courts of the state, it stands to 
such state like an individual, whose rights 
are protected by the Fourteenth Amend- 
ment, so that they are subject only to the 
same rule of taxation as domestic corpora- 
tions exercising the same privileges. 

Justice Day says: “It is sufficient for the 
present purpose to say that we are not deal- 
ing with a corporation seeking admission 
into the state of Alabama, nor with one 
which has a limited license, which it seeks 
to renew, to do business in that state; nor 
with one which has come into the state up- 
on conditions which it has since violated. 
In the case at bar we have a corporation 
which has come into and is doing business 
within the state of Alabama, with the per- 
mission of the state, and under the sanction 
of its laws and has established therein a 
business of a permanent character, requir- 
ing for its prosecution a large amount of 
fixed and permanent property, which the 
foreign corporation has acquired under the 
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permission and sanction of the laws of the 
state.” 

From the fact of the state extending to 
such a visitor such abundant privilege, the 
supreme court deduces that it has in some 
sense become estopped from considering it 
as a mere visitor, while, if its graciousness 
and courtesy had not been so greatly ex- 
tended and utilized, the Fourteenth Amend: 
ment would not give it a sort of duplicate 
residence. 

This situation may not bear a necessary 
resemblance, or’ portend a similar conse- 
quence, to that of the peasant carrying the 
frozen snake to his hearth and being bitten, 
but, at least, that fable was intended to in- 
culcate the lesson that ‘hospitality sacrificed 
no essential rights, and assertion by a bene- 
ficiary, to the injury of a benefactor, was 
without any color of right. The supreme 
court says, in effect, if a state indicates a 
foreigner is persona grata and loads him 
with favors,—making him fat with priv- 
ilege—and treats him like a prodigal child, 
it adopts him into its family, while it may 
only continue to cuff and kick another for- 
eigner, if its course in that respect is con- 
sistent. 

But the distinctly singular concept that 
brings the favored foreign corporation to 
the attitude of a “person” under the Four- 
teenth Amendment, with equal rights to be 
protected like those of a natural person, is 
its establishment, because of prior favor, of 
“a business of a permanent character, re- 
quiring for its prosecution a large amount 
of fixed and permanent property.” It 
seems to be distinctly conveyed that no 
other foreign corporation would be thus 
protected. 

Certainly between natural persons no 
classification of this kind could be claimed 
under this Amendment. Equal rights as to 
a dollar are as sacred as to a million. Equal 
.tights in misdemeanor matters are as invio- 
lable as those in felony. Property localized, 
therefore possesses no relation to the claim 
of equal rights under the Amendment. 
Therefore, whether a corporation has ac- 
quired property as the result of comity 
which can be withdrawn at any time, if it is 
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comity, its possessor should acquire no pe- 
culia: rights. : 

The decision, however, seems one that 
will make the entrance of federal power in- 
to the domestic affairs of states not a re- 
mote possibility, but a most probable re- 
sult. That it is a menacing situation needs 
not that the right is in the hands of an un- 
friendly power. That the state can be thus 
called to time as to its treatment of cor- 
porations, which it has the unquestioned— 
yet unquestioned—right to exclude, is of 
no light moment. Its free comity is to be 
vised, supervised and controlled, and what 
the state does in the way of making accept- 
ance-of comity work no hurt to its citizens 
is to be called “jurisdiction,” twisted around 
to a right, under the federal constitution, in 


favor of, instead of against, those at whom 


it is aimed. 








NOTES OF IMPORTANT DECISIONS. 





CONTRACT—EXCEPTION TO THE RULE 
EX TURPI CAUSA NON ORITUR ACTIO.—A 
late case in the California Court of Appeals re- 
jects the theory that one duped into a plan 
pretendedly designed to swindle others, but 
really organized to swindle him, has a right 
of action against his pretended confederates. 
Schmitt v. Gibson, 107 Pac. 571. 

What are known in this section of country 
as the “Footrace Cases” are Stewart v. Wright, 
147 Fed. 321, 77 C. C. A. 499, and Hobbs v. 
Boatright, 195 Mo. 693, 938 S. W. 934, 5 L. R. A. 
(N. S.) 906, 113 Am. St. Rep. 709. Of like 
kind among recent cases are Faulkenberg v. 
Allen, 18 Okl. 210, 90 Pac. 415, 10 L. R. A. 
(N. S.).494, and Lockman v. Cobb, 77 Ark. 279, 
91 S. W. 546. 

_The “footrace cases” did not decide, as we 
interpret them, that the dupe had an abso- 
lute right of action, but rather that public 
policy would tolerate a suit by him, because 
he, as to them, was not strictly in pari delicto. 
Judge Sanborn entered a vigorous dissent in 
the federal case, apparently on the idea that 
there existed no well grounded exception for 
courts coming to the aid of a swindler whose 
attitude was slightly less reprehensible than 
his supposed confederates. 

Much may be said on both sides of this ques- 
tion, but possibly the best basis for a right of 
action lies in the fact that the dupe’s attempt 
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to swindle might be considered never to have 
amounted to more than intent, with no strietly 
overt act in furtherance thereof. The thinks 
he is advancing the intent, but he really 
never is. His placing money in the hands df 
his supposed comederates is merely a mis- 
take induced by. a fraudulent representation, 
and it concerns the law in no wise that it 
is in pursuance to a desire to join in a 
scheme to swindle outsiders when the purpose 
exists in no other mind than his own. On 
this theory the locus poenitentiae could have 
no cessation or disappearance by the happen- 
ings of a fake fight. If it exists before the 
fight, it continues to exist. The suppébed con- 
federates could not by carrying out the real 
swindle destroy it. , 

ahis much is said by way of our claim that 
California court fails to distinguish the 
footrace cases. We have always understood 
the pari delicto rule to mean that two or more 
are participants in the same wrong. But that 
does not describe a dupe, who is duped because 
of his evil intention. His wrong is in entertain- 
ing a desire to do some third party a wrong, 
while the other fellows, with whom he thinks 
he is acting in concert, are actually perpetrat- 
ing a similar, but not the same, wrong. The 
ex turpi causa principle does not apply, be- 
cause strictly the money the dupe releases 
does not go, though so intended, towards the 
accomplishment of any bad purpose he has 
in mind, but it is just as if it were forcibly 
taken from him by the others, at least this so 
appears to us. 





CRIMINAL LAW—THE PHILIPPINE SYS- 
TEM ALLOWING SUPREME COURT TO 
FIND APPELLANT GUILTY OF HIGHER OF- 
FENSE.—The case of Pendleton v. United 
States, 30 Sup. Ct. 315, brings to mind and 
reaffirms a ruling evidencing a blotch on Amer- 
ican legislation—the case of Trono v. United 
States, 199 U. S. 521. 

Both of these cases are Philippine cases, 
the earlier one holding that the Supreme Court 
of the Philippine Islands had the right, on 
defendant’s appeal, to reverse a judgment for 
assault and render a judgment for homicide. 
The later case says that the earlier one “de- 
clares the relation of the courts and the 
scheme of procedure existing in the Philippine 
Islands. and brings the case at bar to the 
simple proposition, when stripped of ingenious 
suggestions, that an error which was made (if 
error was made, of which we express no opin- 
ion) at the trial court of first instance, and 
which was not repeated in Supreme Court, 
is not a ground of legal complaint.” 

The Supreme Court tries a case on the rec- 





| ord and does not have before it, as counsel 


for appellant says, “the supremely human ele- 
ment—the appearance of the witnesses and 
manner on the stand.” We have been 





tle brown men” by prating about our duty to 
civilize them and gradually to prepare them 
for self-government, and by way of helping 
them along we commission a lot of Americans 
to try them on dry transcripts, and, if they 
deem it advisable, reverse judgments rendered . 
in a trial where there is confrontation of ac- 
cused, in a hearing where there is only evj- 
dence of a confrontation. This puts on our: 
plea of salutary pupilage and civilizing in- 
fluence a sort of bar sinister, and lifts the 
skirts of pretense to expose the cloven foot 
of commercial exploiation, proven: not to be 
worth the candle. 





BANKRUPTCY—CORPORATION ENGAGED 
PRINCIPALLY IN MANUFACTURING.—It was 
lately decided by the U. S. Supreme Court that 
a corporation whose principal business is mak- 


ing and constructing arches, walls and abut- 


ments, bridges, buildings, etc., out of concrete 
is a corporation engaged principally in manu- 
facturing, and.as such entitled to the benefits 
of bankruptcy, or subject to be adjudged an 
involuntary bankrupt, this decision reversing 
the Third Circuit Court of Appeals, which had 
affirmed the district court. Friday v. Hall 
& Kaul Co., 30 Sup. Ct. 261. . 

It was conceded that making concrete blocks 
and supplying them to others, is to be engaged 
as a manufacturer, but it was claimed that 
building a structure out of material prepared 
on the ground is not such, and the one so do- 
ing is engaged in the business of a builder, 
and not a manufacturer, 

Justice Lurton, speaking for’ the 
bench, thus replies to this contention: 

“The production of concrete arches or piers 
or abutments is the result of successive steps. 
The combination of raw material—the sand, 
the limestone, the cement, and the water— 
produced a product which undoubtedly was 
‘manufactured.’ This concrete had then to be 
given shape. That required the manufacture 
of moulds, which remain in place until hard- 
ening occurs. If the concrete igs reinforced, 
as is the case where great strength is required, 
then the adjustment of the bars of steel] with- . 
in the moulds was another step. Do all of 
these steps, each a step in ‘manufacturing,’ 
cease to be ‘manufacturing’ because the 
moulds into which the concrete is poured, 
when in a fluid state, are upon the spot where 
the finished product is to remain? That the 
operation of making and shaping the con- 


entire 
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crete is done at the place used seems rather 
a matter of convenience, due to the quick hard- 
ening in moulds and difficulties of transporta- 
tion. But, as we may take notice, the opera- 
tion which, in the end, is to produce an arch 
or abutment or pier or hcuse, is not necessarily 
a single operation, but one of successive repe- 
titions of the process. The business is not 
identical with that of a mere builder or con- 
* 'structor, who puts together the brick or stone 
or wood or iron, as finished by another. If 
the builder made his brick, shaped his tim- 
bers, and joined them all together, he would 
plainly be a manufacturer as well as a build- 
er; and if the former was the principal part 
of the business, he would be within the defini- 
tion of the bankrupt act. that one 
who makes, and then gives form and shape 
to the product made, is not engaged in manu- 
facturing because he makes his product and 


To say 


gives it form and shape in the place where it 
is to remain, is too narrow a construction.’ 
The bankruptcy statute might have included 
engaged in building 
operations, just as it did those so engaged 
in “manufacturing, trading, publishing, mining 
or mercantile pursuits,” but it did net. In all 
ordinary speech and contemplation contractors 


corporations principally 


who engage to construct brid2e3, piers, ecc.. 
are builders, whether what they build is out 
of wood, stone, or concrete. The material out 
of which a bridge, pier, house or wall is made 
differentiates them in no sense as buildings. 
Getting the material to go into the structure 
is a detail. It seems to us the court has 
amended the statute, for it seems the corpo- 
ration was solely engaged in building “pur- 
suits.” 

On the same day, the same justice writing 
the opinion, the court held a corporation en- 
gaged in conducting hotels at various points 
and maintaining stores along with its hotels 
in a thinly-settled mountainous region, was 
not principally engaged in trading or mercan- 
tile pursuits. Toxaway Hotel Co. v. Smathey, 
30 Sup. Ct. 263. We believe that decisior right, 
but that it would have been less a strain to 
declare the bankruptcy statute applicable to 
it than to the building company, for it at 
least was somewhat engaged in mercantile 
pursuits, and the building company was sim- 
ply using more mortar than if it had been 
using brick or stone, and was solely engaged 
in a building “pursuit.” That was its sole 
business. 





“THEORY OF THE CASE”—WRECKER OF 
LAW. 
I. 

What is the hidden rock upon which the har- 
mony and symmetry of the law has been 
wrecked? That the law is a wreck, there 
seems to be now no doubt. in the February 
number of the Green Bag, we are told by one 
hundred or more of America’s prominent law- 
yers and teachers of law, that jurisprudence 
in this country has become a “jungle;” that 
the condition is “appalling,” “foreboding,” “de- 
plorable,” etc.; that the greatest “business 
risk is the legal risk,” and more equally cheer- 
ful news. We of the bar have known this 
for yeurs, but it has never before been reundly 
expressed and boldly handed down from high 
places. At the Universal Congress of Law- 
yers and Jurists, at the St. Louis World’s Fair, 
1904, we heard with admiration some of these 
same lawyers eulogize American law. Our 
American Bar Association has also been in 
the habit of regaling its members at annual 
meetings with tales of Twentieth Qentury 
progress; tales of “new principles,” of “en- 
lightened,” “modern,” jurisprudence; of “liberal 
construction” of pleadings, and of the elimina- 
tion of “technicalities.” One of our promi- 
nent deans has given us a work entitled “Two 
Hundred Years’ Growth of American Law.” 
But now all this is changed; our leaders are 
acknowledging publicly, what all knew private- 
ly, to be the fact. 

But admitting all this, the big questions are, 
what has been the trouble? Who has led us 
into this jungle, this mud hole? How are we 
going to remove the evil until it has been 
pointed out? Who can do the pointing? Will 
the compilation proposed in the Green Bag 
effect a cure, or will it merely give us an addi- 
tional encyclopedia, or digest, of which Judge 
Dillon says we already have too many? Will 
such a work be of benefit, unless its authors 
are able to diagnose the case, state the disease, 
and avoid it in their work? These and other 
similar. questions are the most vital before the 
American bar to-day. Every lawyer ought to 
ponder them. Every lawyer ought to read 
that Corpus Juris article in the Green Bag. 

The English lawyer is not an inhabitant of 
the jungle in which the American finds him- 
self. How did we get there, and the English- 
man not? Just in this way: In our effort to 
be “liberal,” and to eliminate “technicality,” we 
have injured the structure of our law; we have 
broken down its framework. In seeking to at- 
tain speedy justice, in our desire to let the 
parties fight the case out “on the merits,” we 
have thrown to the winds the vital technics 
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of the law, and in doing so have failed of the 
very object for which we are striving We 
have plunged ourselves into a veritable morass 
of technicality from which some of our ablest 
lawyers despair of rescue. But the remedy is 
in fact simple. It consists in adherence to a 
few fundamental principles, technical, indéed— 


technics must be so—but just, humane, en- | 


lightened. Disregard of these principles, in 
a mistaken effort to accord litigants a chance 
to get to “the merits” lands us just exactly 
where we are—in a jungle. 

One of these fundamental principles which 
operates as strongly now as it did even in the 
Roman law; notwithstanding the endeavor of 
some of our American courts to ignore it, is 
frustra probatur quod probatum non relevat:; 
[t is vain to prove what is not alleged, It may 
to some sound presumptuous to state that the 

bservance of this merely “remedial” maxim 
would go far toward clearing the jungle. 
Whether it so sounds or not, the statement is 
true and can be demonstrated to be so. 
“Violation of this maxim and its cognates 
leads to the “theory of the case” doctrine. 

Frustra probatur requires that the evidence 
be limited by the pleadings. The “theory of 
the case’ doctrine, on the other hand, permits 
a departure from the pleadings, allows the 
parties to become involved in controversies 
not embraced within the issues, and over 
which the court has no jurisdiction. This 
procedure is not only a grave injustice to the 
party who is thus dragged into a controversy 
he igs not prepared to defend; but it is destruc- 
tive of the greater interests of third parties, 
of the state, that is of the people at large, 
which interests, when understood, absolutely 
negative the supposed rights of the immediate 
litigants to waive their pleadings and plunge 
into a controversy not expressed in the plead- 
ings. 

The state is a party to all litigation, and | 
as such party its interests are superior to 
those of the litigants. Salus populi suprema | 
lex. It follows that, if the state prescribes 
pleadings, then the parties cannot, without its - 
consent, waive the pleadings. The state will 
say to the parties, speaking from its superior 
position, “I did not agree to your waiver.” 
“Non haec in foedera veni.” 

Now, does the state prescribe pleadings? 
Of course, “our code” says so, but we are not 
here limited by ‘mere statutes—we are trying 
to answer the question on principle, that is, 
on maxims, which must underlie the statute, 
if the statute is to be enforced. 

The state does prescribe pleadings. _ One; 
of the objects of government—the big*!ob- ' 
ject—is the preservation of the public peace. ' 





Look around you at the manifold activities of 
the state directed toward that end. The pres- 
ervation of the peace means the settling, the 
determination of litigation. Interest rei pub- 
licae, ut sit finis litium. If, then, the state is 
interested in bringing litigation to an end and 
thus “preserving peace, it must have means of 
knowing what it is that is being, or has been, 
litigated. The means the state adopts to this 
end must be a permanent record, must be in 
writing—must in short be the “record proper.” 
the “common law record,” or the “manda- 
tory record,” which, of course, includes the 
pleadings. This record is the state’s record, 
the record to which the whole public may go 
to find out, on questions of res adjudicata and 
collateral attack, what has been litigated. 
It is the only record available for purposes of 
ees adjudicata and collateral attack. Anything 
beyond the pleadings is not res adjudicata. 
State ex rel. v. Muench (Lamm J.), 217 Mo. 
1. c. 138, 129 Am. St. Rep. 536, n: cases; Mun- 
day v. Vail, Lead. Cas. 79, Vol. 3 “Datum 
Posts,” Hughes’ Grounds & Rudiments; see, al- 
so, id., Lead. Cac. 79a, 80, 81, 82, 83, 84 et seq. 
The bill of exceptions has no operation here. It 
is not the state’s record. It is the parties’ rec- 
ord, for purposes of their own personal, private 
appeal, and nothing else. We will discuss 
further the function of the bill of exceptions 
in a later article. Here it suffices to say that 
the bill of exceptions had no existence prior to 
the English statute of 1286, A. D. (See “Bill of 
Exceptions,” 2 Hughes’ Grounds & Rudiments, 
p. 397.) It.is, therefore, perfectly evident that, 
prior to 1286 A. D., the courts of necessity 
confined themselves to the state’s record in 
determining questions of res adjudicata and 
collateral attack. This necessitated that the 
issues be covered by the pleadings.- Even to- 
day, there is, in most cases, no bill of excep- 
tions, because there is no appeal. What was 
adjudged in such cases is easy of determina- 
tion, because the state’s record is the oniy 
one available. Now, can it be that in de- 
termining what is res adjudicata in two iden- 
tical cases, in one of which the evidence is 
preserved, and in the other not, the court— 
the state—will adopt different methods? Must 
the state, in the first case, open the party’s 
record, to see what matter in its own record 
they have attempted to waive, modify, or add 
to? If it must, then it is not possible to say 
what was decided in any case, even though 
the state has its own record of it, unless the 
evidence be preserved to show how far the 
parties have undertaken to depart from the 
pleadings, and to establish variance and de- 
partures. This would be absurd. 


Thus, res adjudicata is simple. Read the 
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pleadings and you have it. And yet, into such 
a jungly condition has the subject of res 
adjudicata come in some of our states that 
a well known jurist was recently heard to de- 
clare from the bench, in the midst of a discus- 
sion by counsel, that he has studied res ad- 
judicata all his life, and never had been able 
to understand it. No wonder. Until we un- 
derstand our records and their philosophies, 
we will remain denizens of the legal jungle 
we have created. When its philosophy is lost 
the law is lost.* EDWARD D'ARCY. 


St. Louis, Mo. 





*Editor’s Note: Ths is the first of a series of 
articles on our troubled jurisprudence. The 
next article will present some specific illustra- 
tions of the “theory of the case” doctrine. 
Missouri and Illinois cases will be selected as 
examples of the conditions not only in those, 
but in most of the other states. It will be 
shown that the “theory of the case” is not 
merely a rule of practice, but that it affects 
“substantive” rights. The third article will 
deal with the “theory of the case” principle 
as exhibited in the Chicago Municipal Court 
Act. 








JUDICIAL REGULATION OF RATES 
CHARGED BY IRRIGATION COM- 
PANIES IN THE ABSENCE OF 
STATUTORY PROVISIONS. 


Doubtless owing to the general regulation 
by constitutions and statutes, of rates to be 
charged for the carriage of water by irri- 
gation companies there is to be found but 
one case in which this rate has been judi- 
cially regulated. This case is the Salt River 
Valley Canal Co. v. Peter Nelssen.t. This 
and analogous cases show the strong ten- 
dency by the courts in the arid and semi- 
arid states, to curb the efforts on the part 
of certain irrigation companies to take ad- 
vantage of the necessities of the people liv- 
ing in these states, to exact an unreasonable 
tribute for the use of water; and for many 
years the courts alone stood between the 
West’s water resources and the gangs of 
greedy speculators, fighting single-handed 


(1) (Ariz.), 865 Pac. 117, (1906). 





without assistance from the executive or 
legislative branches. The Arizona court in 
the case above mentioned did but apply the 
rule laid down in the decisions affecting 
the rights of public service corporations, 
such as water, gas, telephone and railroad 
companies. 

Judicial Regulation of Rates in the Ab- 
sence of Statutory Regulations—In Salt 
River Valley Canal Co. v. Nelssen, the 
court says: “Appellant contends that the fix- 
ing of a rate for the rendition of services 
of a public corporation is a legislative act 
and not judicial. It is necessary to apply a 
distinction which we may accurately make 
by adopting the language of the Supreme 
Court of the United States in Interstate 
Commerce Commission y. Cincinnati, N. O. 
& T. P. R. Co.:? “It is one thing to inquire 
whether the rates which have been charged 
and collected are reasonable—that is a judi- 
cial act; but an entirely different thing to 
prescribe rates which shall be charged in 
the future—that is a legislative act.” The 
court did not seek to fix a rate for future 
service by appellant, but exercised jurisdic- 
tion to determine whether the rate was un- 
reasonably high which had been collected 
by appellant from Nelssen for service for 
water, pending a final judgment, which 
rate was paid by Nelssen under an order of 
the court, and, therefore, presumably with- 
out acquiescence in the amount thereof. A 
public corporation does not enjoy its fran- 
chise solely for the benefit of its promoters 
or stockholders. While it uses its franchise 
there rests upon it a duty to render to the 
public, at reasonable rates, the services for 
which it was created.* 

Even in states where rates are regulated 
both by constitution and statute, the sub- 
ject has been considered by the courts. In 
a Colorado case,* Helm, J., says: “Were the 
constitution and statutes absolutely silent as 
to the amount of the charge for transpor- 


(2) 167 U. S. 479, 499, 42 L. Ed. 243, 253, 17 
Sup. Ct. 896, 900. 

(3) Munn y. Illinois, 94 U. S. 113. 126, 134, 24 
L. Ed. 77, 84, 87, 12 L. R. A. (N. 8.) 711; 6C. L. 
1873; Mills Irre. Man., pp. 150-1. 

(4) Wheeler v. Northern Colorado Irrigation 
Co., 10 Colo. 582, 3 Am. St. Rep. 603, 17 Pac. 487. 
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tation and the time and manner of its col- 
lection, there would be strong legal ground 
for the position that the demand in these 
respects must be reasonable. The carrier 
voluntarily engages in the enterprise. It 
has in most instances, from the nature of 
things, a monopoly of the business along 
the lines of its canal. Its vocation, together 
with the use of its property, are closely al- 
lied to the public interests. Its conduct in 
connection therewith materially affects the 
community at large. It is, I think, charged 
with what the decisions térms a ‘public 
duty or trust.’ In the absence of legisla- 
tion on the subject, it would for these rea- 
sons be held at common law, to have sub- 
mitted itself to a reasonable control, in- 
voked and exercised for the common good, 
in the matter of regulations and charges; 
and an attempt to use its monopoly for the 
purpose of coercing compliance with un- 
reasonable and extortionate demands would 
lay the foundation for judicial interfer- 
ence.” In a California case, decided in the 
federal court,® it was held that if the board 
of supervisors fix unreasonable rates, un- 
der the California statute, the complaining 
party could appeal to the proper court, 
which would, if it found the rates to be un- 


reasonable, annul the existing rates and the’ 


question again remitted to the supervisors. 
Determining What Is a Reasonable Charge 
for Services—In the Salt River Valley 
Canal Co. v. Nelssen case,® the court says 
on this point: “In determining what is a 
reasonable price to be charged for services 
by a public corporation, an examination 
must not only be made from the point of 
view of the corporation, but from that of 
the one served also. A reasonable rate is 
not one ascertained solely from considering 
the bearing of the facts upon the profits of 
the corporation. The effect of the rate 
upon persons to whom services are to be 
rendered, is a deep concern in fixing there- 
of, as is the effect upon the stockholders or 
bondholders. A reasonable rate is the one 


(5) Lanning vy. Osborne, 76 Fed. 319, affirmed 
178 U. S. 22. 


(6) Supra. 





that is as fair as possible to all whose in- 
terests are involved.” 

In Covington & L. Turnp. Road Co. v. 
Sanford,’ the Supreme Court of the United 
States had under consideration the ques- 
tion what was a reasonable toll to be 
charged by a turnpike company. The court 
said: “It cannot be said that corporation is 
entitled as of right, and without reference 
to the interests of the public, to realize 
a given per cent on its capital stock. When 
the question arises whether the legisla- 
ture has exceeded its constitutional power 
in prescribing rates to be charged by a cor- 
poration controlling a public highway, stock- 
holders are not the only persons whose 
rights or interest are to be considered. The 
rights of the public are not to be ignored. 
It is alleged here that the rates prescribed 
are unreasonable and unjust to the com- 
pany and its stockholders. But that in- 
volves an inquiry as to what is reasonable 
and just for the public * * * the pub- 
lic cannot properiy be subjected to unrea- 
sonable rates in order simply that the stock- 
holders may earn dividends. * * * * 
If a corporation cannot maintain such a 
highway and earn dividends for stockhold- 
ers, it is a misfortune for it, and them which 
the constitution does not require to be reme- 
died by imposing unjust burdens upon the 
public. So that the right of the public to 
use the defendant’s turnpike upon the pay- 
ment of such tolls as, in view of the nature 
and value of the services rendered by the 
company, are reasonable, is an element in 
the general inquiry whether the rates es- 
tablished by law are unjust and unreason- 
able.’’$ 

Definition—‘“In using the expression 
‘value of services rendered,’ we must un- 
derstand that the word ‘value’ is to the per- 
sons to whom the service is rendered.’ 

In San Diego Land & Town Co. v. Jas- 
per,’® the following elements were consid- 


(7) 164 U. S. 578, 596, 41 L. Ed. 560, 567, -17 
Sup. Ct. 198, 205. 

(8) See also Smyth v. Ames, 169 U. S. 466, 
544. 

(9) Salt River Valley Canal Co. v. Peter Nels- - 
sen, 85 Pac. 117. i 

(10) 189 U. S. 489, 47 L. Ed. 892, 23 Sup. Ct. 
571. 
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ered in determining what were reasonable 
rates: Depreciation in value of an irriga- 
tion plant and in the value of the services 
rendered to customers due to a diminution 
of the water supply from a long-continued 
drought from which the surrounding coun- 
try has suffered since the passage of an 
ordinance regulating water rates. The val- 
uation of an irrigation plant for purposes 
of taxation may be considered by the courts 
in determining the reasonableness of water 
rates as fixed by a board of supervisors— 
especially where the valuation was sworn to 
by officers of the company. ‘The price 
which an irrigation plant brought on fore- 
closure is evidence which a board of super- 
visors, when regulating water rates, may 
take into consideration in estimating the 
value of the plant, on which the water com- 
pany is entitled to a fair return from its 
rates. Joun E. Ere tt. 
Colorado Springs, Colo. 








NEGLIGENCE—RES IPSA LOQUITUR. 





JOYCE v. BLACK. 





Supreme Court of Pennsylvania, January 3, 
1910. 





The mere fact that an ornamental bracket 
fell from a building injuring a person does not 
raise the presumption of negligence, and the 
rule res ipsa loquitur does not apply. 


At the trial when John P. Brennen, a witness 
for plaintiff, was on the stand, he was asked 
this question: “Q. I ask you whether or not, 
when you examined it that day you noticed 
that there was anything to hold it up in the 
way of fastening it to the front of this build- 
ing? (Objected to by counsel for the defend- 
ant, the witness having already been asked 
that question, which was objected to, and in 
the light of his testimony and what he could 
testify to, it was sustained. It assumes that 
there ought to have been some fastenings 
there.) The Court: That is a proper assump- 
tion in one respect. Mr. Brennen: I am asking 
how it was fastened and what it was fastened 
with, if anything. Mr. Shaw: That is what he 
says he does not know. (Objection sustained. 
Exception to plaintiff.)” 

Daniel F. Crawford was asked this question: 
“Q. Without stating how it was fastened, state 





why you say you are able to tell how it was 
fastened, from having examined this place five 
months after the bracket fell down? A. In 
all things pertaining to building, I have gained 
considerable knowledge from tearing down 
old places, remodeling old fronts and making 
them new. They all have signs showing how 
it was constructed. In that way we know how 
to take our bearings. They generally leave 
some mark to work by. In that way I know 
what to expect when I start to tear out or 
build up. Mr. Brennen: Q. In other words, 
every building is built on a design, all de- 
signs leading into the same result? A. Yes, 
sir; we can tell what is an ornament that 
holds something—what is an ornament that 
was* put there to hold something. They all! 
show you how they were put on and how we 
are to get them off. Q. And, does it show, also, 
how they were held in place? A. Yes, sir; I 
have taken similar fronts to this out, and re- 
placed them with modern fronts. The Court: 
Q. Are you able to state from what you saw 
positively how that was fastened, or are you 
simply able to give an opinion how it was 
fastened? A. To give an opinion how it was 
fastened. (Objection sustained and exception 
noted to plaintiff.) Mr. Crawford: Q. I un- 
derstood you to say yesterday that you had 
frequently seen this building and this front? 
A. Yes, sir. Q. And I now ask you if you can 
state, as a matter of fact, how that cornice or 
bracket was held on the front of that building? 
A,. I can answer. Q. How was it held? 
(Objected to by counsel for defense, as the 
witness did not see the bracket or cornice un- 
til five months after the accident.) Q. Did 


you see it before this accident? A. I saw 
the building before this accident. Q. Well, 
the front of the building? A. Yes, sir. The 


Court: The witness has testified that his first 
examination was five months afterwards, al- 
though he had seen it frequently before, but 
he never made any examination until five 
months after the accident. We will sus- 
tain the objection and note an exception to the 
plaintiff. Mr. Crawford: Q. From your exam- 
ination of that building in November after 
this accident, could you not as well tell how 
that bracket was attached to that frame and 
held in place as if you had seen it half an 
hour afterwards? A. Yes, sir. Q. Or prior, to 
its falling out? A. I could tell the manner 
and mode of construction and what they de- 
pended on to hold it there, by looking at it, 
because I know the way they do-it. Q. How 
was this one done? Was it done in the same 
way that others of that kind are? (Objected to 
by counsel for defense, as the same question. 
Objection sustained.)” 
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F. J. Osterling, an architect, was asked this 
question: “Q. When you worked on the build 
ing, did you also look at the bracket when 
you were fixing the building up? A. Yes, sir; 
looked at it in a general way. Q. Mr. Oster- 
ling, your office was close by this building, 
was it not, for a number of years? A. Yes, 
sir; 1 had an office in the building adjoining 
this one at one time. Q. And from that will 
you state whether or not you had any knowl- 
edge from the fact that your office was close 
by, and that you have remodeled this very 
front and your examination of it at that time, 
can you say how that bracket was held at 
that time? Can you tell, that is the question. 
Mr. Shaw: I have no objection to the witness 
saying whether he can express an opinion or 
not, but I object, as incompetent and irrele- 
vant, to the witness basing his opinion upon 
an examination made five or six months after 
the accident. The Court: He can answer yes 
or no to that question. Just answer it yes or 
no, or with any qualifications you may wish; 
but do not state your opinion until we come 
up to that question. A. Yes, I can. Mr. Bren- 
nen: Q. Now, I ask you how it was held? 
(Objected to. by counsel for defendant, as in- 
competent and irrelevant. Objection sustain- 
ed.) Mr. Osterling: Q. Tell us how that brack- 
et or cornice was held in place on the front of 
this building, over the door on the left-hand 
side as you go in the door going upstairs. 
(Objected to by counsel for defendant, as in- 
competent and irrelevant. Objection sustain- 
ed.)”’ 

The court entered a compulsory nonsuit, 
which it subsequently refused to take off. 

BROWN, J.: On the evening of June 8, 1906, 
the appellant was sitting on a chair on the 
pavement in front of a building No. 602 Lib- 
erty avenue, Pittsburg. While sitting close 
to this building and near the adjoining one— 
No. 600—an ornamental bracket from that 
building fell and struck him, and this suit is 
for the recovery of damages for the injuries 
sustained, due, as is alleged, to the failure of 
the appellee to have the bracket properly and 
safely fastened to the building. The learned 
trial judge properly refused to sustain the 
contention that the fall of the bracket was 
in itself evidence of negligence. There was 
no negligence in having the bracket for orna- 
mental use on the front of the house, and its 
mere fall raised no presumption that it would 
rot have fallen except for the negligence of 
the owner of the property in not having it 
safely attached to the building. The rule res 
ipsa loquitur is not in the case, and affirma- 
tive proof by the appellant of the appellee’s 
negligence was essential to a recovery. Such 





proof might have been submitted, but by the 
exclusion of the offers which are the subjects 
of the third, fifth, sixth, seventh, eighth, and 
ninth assignments of error the appellant was 
not permitted to lay a foundation for the sup- 
port of his charge of negligence. John P. Bren- 
nen, assistant superintendent of the bureau of 
building inspection for the city of Pittsburg, 
examined the front of the building about five 
months after the bracket fell. He testified that 
he had passed the building almost daily from 
the time the accident occurred up to 
the day he made the examination, and there 
was no change whatever at the point from. 
which the bracket fell. He was then asked 
whether when he examined the building he 
found there had been anything to hold up the 
bracket and fasten it to the building, but was 
not permitted to answer. D. F. Crawford,.a 
contractor and builder, who also examined the 
building about the same time as Brennen, tes- 
tified that- he could see the way in which the 
bracket had been attached, but when asked 
to tell how, his answer was excluded. F. J. 
Osterling, an architect, and third witness, who 
had examined the building, was asked whether, 
from his examination of it, he could say how 
the bracket had been held, but he, too, was not 
permitted to answer. The reason given for 
not permitting these three witnesses to an- 
swer was that their examination of the build- 
ing had been made five months after the acci- 
dent, but the court evidently overlooked the 
testimony of Brennen that he had passed the 
property almost daily from June until Decem- 
ber, and that there had been no change in. 
the front of it at the point where the bracket 
had been attached. In addition to this, though 
called: after the foregoing three witnesses, 
Samuel W. Black, the appellee's agent in, 
charge of the building, stated that from June 
to December there had been no change in the 
front of the building at-the point stated. Un-~ 
der this state of facts Brennen, Crawford, and 
Osterling were qualified to tell the jury how 
the bracket had been attached, and this would. 
have been the first particular in the proofs 
required from the plaintiff to establish his 
allegation of negligence. 

After having shown how the. bracket had 
been attached, it would have been competent 
for the appellant, if able to do so, to submit 
proof that the way in which it had been at- 
tached and maintained was improper and ut- 
safe, rendering it liable to fall at any time, 
and that the owner of the building so knew 
or ought to have so known. He might not 
have been able to come up to this measure of- 
proof, but it was his right to have the op~ 
portunity to do so, if he could, and that right 
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was taken away from him when he was not 
allowed to take the first step towards it. 

The third, fifth, sixth, seventh, eighth, and 
ninth assignments of error. are sustained, 
and the judgment is reversed with a pro- 
cedendo. ‘ 


Note.—The Rule Res Ipsa Loquitur as Re- 
gards Material Falling from Structures Over or 
Abutting Streets—The principal case is so very 
much opposed to authority, that the ruling made 
appears to have deserved something more than 
a bald declaration. It is not based on any theory 
of the want of any contractual relation, but im- 
pliedly admits, that, if a presumption of negli- 
gence had existed, that would have constituted a 
tort permitting recovery. The following cases 
show that the rule of responsibility and presump- 
tion has been applied in cases where material 
falling down has caused injury, whether it was a 
part of or attached to the building or not. 

In McHarge v. Newcomer, 117 Tenn. 595, 100 
S. W. 700, 9 L. R. A. (N. S.) 208, it was said an 
awning insecurely fastened is intrinsically dang- 
erous and, if it falls and injures a pedestrian 
lawfully on the street, “there is a presumption of 
negligence upon the part of the party maintain- 
ing the obstruction, which, if left unexplained, 
is sufficient to support a verdict in favor of the 
injured plaintiff.” 

And the rule of duty of the abutting owner 
of a building on a street has been thus stated 
as to a heavy sign on the front of a building: 
“The defendant was under a duty to the public 
to exercise common prudence to place and keep 
its sign in such position as not to endanger the 
safety of pedestrians on the street. As long 
as it performed that duty no injury would be 
inflicted, in the ordinary course of things. The 
happening of the accident is evidence, therefore, 
of the neglect of the duty, in the absence of 
proof that it happened out of the ordinary 
course.” St. Louis, I. M. & S. R. Co. v. Hop- 
kins, 54 Ark. 209, 15 S. W. 610, 12 L. R. A. 
189 


In Hearst's Chicago American v. Spiss, 117 
Ill. App. 436, evidence that a large sign was 
pulled away from the wall of a building hy a 
wind of not unusual velocity, warranted the jury 
in finding it was not fastened or secured to the 
wall in such manner or by such means as to 
make it a reasonably safe or secure object to 
which to fasten guy ropes which, together with 
the wind, caused it to fall and injure plaintiff. 

In Gallagher v. Edison Ill, Co., 72 Mo. App. 
576, the opinion says: “The next error relates 
to an instruction given by the court to the effect 
that the mere falling of the lamp ‘in the absence 
of explanation’ is inferential evidence that it was 
insufficiently secured against falling. The theory 
upon which this instruction is based is, that in 
the ordinary course of things a well-fastened 
electric lamp does not fall upon persons using 
the street over which it is suspended, hence in 
the absence of any other evidence as to the cause 
of its falling, a natural inference arises that it 
fell by some neglect or omission of duty on the 
part of the owner. But the appplication of this 
principle depends upon the particular facts of 
each case. There must be something in them 
which unexplained ‘speaks for  itself’-—which 





tends to show some neglect or cmission of duty 
as the proximate cause of the accident.” Then 
the court cites a number of cases of its applica- 
tion in behalf of a pedestrian on the street, and 
this instruction was -sustained. 

In Dixon vy. Pluns, 98 Cal. 384, 33 Pac. 268, 20 
L. R. A. 698, the action was by a pedestrian be- 
ing struck by a chisel falling from a scaffolding 
above, on which defendant’s employee was stand- 
ing while repairing a cornice. It was contended 
the plaintiff was guilty of contributory negli- 
gence. The court said: “Upon the evidence we 
cannot say that the respondent was guilty of 
contributory negligence in walking upon the side- 
walk at the time the injury was inflicted. She 
had a right to be there and had no sufficient rea- 
son to anticipate danger from overhead. Re- 
spondent’s evidence also established a prima 
facie case of negligence upon the part of appel- 
lant. He was engaged with tools and materials 
directly over a thoroughfare where people were 
constantly traveling and had an undoubted right 
to travel. Under such circumstances the law de- 
manded of him more than ordinary care. He 
was called upon to exercise the greatest care and 
caution in the performance of his work, in order 
that travelers might not ke injured.” 

In Knott v. McGilvray, 124 Cal. 131, 56 Pac. 
7&. the above doctrine was applied to the case 
of a scantling falling to the sidewalk and killing 
a pedestrian. Still later it was held to cover 
the case of defendant’s employee opening a trap 
door in a sidewalk and causing a passerby to 
fall therein. Bowley v. Mangrum & Otter, 3 Cal. 
App. 221, 84 Pac. 906. 

In Hughes v. Harbor & S. B. S. Assn., 115 N. 
Y. Supp. (App. Div.) the action was for an 
injury caused by a brick falling from the top of 
a building upon which a new roof was being 
placed because of a recent fire. The court said: 
“The cases of objects falling on pedestrians in 
public streets are the common ones for the ap- 
plication of the rule of res ipsa loquitur. The 
falling of the brick called for an exp'anation 
from the owner in possession and ccntrol. He 
attempted to meet that burden by shifting the 
responsibility on the so-called independent con- 
tractor, and now seeks to have the inference 
drawn that the brick was dislodged by the care- 
lessness of workmen for whom said defendant 
owner was not responsible. * * * [ think the 
reasonable inference is that the brick was in 
some way dislodged by the men at work on the 
roof; and for the purposes of this case it seems 
to me immaterial whether the immediate act 
of such workmen was negligent or not. The de- 
fendant owner employed a contractor to put a 
roof on the building and to set the roof beams 
in a wall which had been damaged by fire, with- 
out making any provision to repair or insure 
the safety of the wall or to protect pedestrians 
on the street.” 

The Court of Appeals of this state says: “It 
is a well-settled rule of law that, if a person 
erects a building, bridge or other structure, up- 
on a city street or an ordinary highway he is 
under legal obligation to take reasonable care 
that nothing shall fall into the street and in- 
jure persons lawfully there. This being so, it 
is further assumed that buildings, bridges and 
other structures properly constructed do not 
ordinarily fall upon the wayfarer; so also if 
anything falls from them upon a person lawfully 
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passing along the street or highway, the accident 
is prima facie evidence of negligence, or, in 
other words, the presumption of negligence 
arises.” Hogan v. Manhattan R. Co., 149 
Y. 23, 43 N. E. 403. 

This case concerned the falling of an iron bar 
from an elevated railway upon the driver of a 
coal cart. Two of the court dissented, but neith- 
er filed an opinion. Many cases in New York 
decided in Appellate Divisions of Supreme Court 
have enforced this ruling. Massachusetts Judic- 
ial Supreme Court cited the Hogan case as au- 
thority for holding that the falling of a pail of 
sand upon the head of plaintiff passing under a 
railroad bridge warranted a finding of negligence 
by the owner of the bridge. Lowner y. R. Co., 
175 Mass, 166, 55 N. E. 80s. 

In Atchison v. Plunket, 8 Kan. App. 308, 55 
Pac. 677, the Kansas court refers to New York 
decision for the proposition that the law casts 
on owners of abutting buildings the duty to pre- 
vent them from being dangerous to passers on the 
street and it was ruled that the falling of a stone, 
suspended from a beam attached to an ice house, 
upon plaintiff standing on a street corner near 
the ice house raised a presumption of negli- 
gence. 

We do not find any support, in our investiga- 
tion, for the principal case, and it seems to us 
more just to apply the presumption rule to a case 
of its kind than in such instances as shown in 
the Hogan and Lowner cases. They were casual 
things arising out of management of property, 
while the proof in the principal case shows the 
existence of what was in the nature of a nuis- 
ance, 








JETSAM AND FLOTSAM. 


THE JUVENILE COURT ACTS AND CHRIS- 
TIAN SCIENCE—ARE CHILDREN DEPRIV- 
ED OF MEDICAL ATTENTION “NEGLECT- 
ED” CHILDREN? 


Christian Science is being attacked from an- 
other quarter. The Juvenile Court Acts, though 
apparently inoffensive, are the antagonists. In- 
stead of prosecuting a Christian Science parent 
criminally for failing to provide medical atten- 
tion for his children, the judge of the Juvenile 
Court requires the probation officer to bring 
the children into court as ™neglected” children, 
and then disposes of them according to the facts 
of the case or on the promise of the parent no 
longer to neglect his child in the manner 
charged. 

A recent decision by a juvenile court in Colo- 
rado in the case of People v. Messenger, is the 
occasion for referring to this question. The 
case arose before Judge McDaniel at La Junta, 
and his decision was handed down on March 
21, 1910. 

The defendant, Messenger, who was a Chris- 
tian Scientist, and otherwise well fixed and of 
good moral character, had been summoned into 
the juvenile court, charged with “neglecting” 
his six children, all of whom had contracted 
diphtheria or pneumonia, and three of whom 
had already died at the time of the hearing, 
while the others were still sick. 





In rendering his opinion finding the parents 
guilty as charged, the court rendered the fol- 
lowing very careful and well considered opin- 
ion: 

“The question for the court is whether or 
not under the evidence, these children are de- 
pendent or neglected children as defined in the 
statute. 

‘The evidence of the people sufficiently dis- 
closed the fact that’ the parents whose rights 
to the. further custody of these children are 
in question, are of good moral character and 
maintain a home fitted in its material furnish- 
ings to their station in life, and that their treat- 
ment of their children in every respect is in- 
telligent, kindly and considerate, so that the 
issue is narrowed to the question of whether 
or not the failure or refusal of the parents to 
give proper medical. treatment and care to 
their children, Arthur Messenger, aged 12 years, 
alleged to be ill with diphtheria; Martha Mes- 
senger, aged 6 years, and Mabel Messenger, aged 
21-2 years, alleged to have been exposed to 
diphtheria, and three others, alleged to have 
died from diphtheria, constitutes such ‘neglect’ 
as is contemplated by the statute. 

“This proceeding is not criminal in charaeter 
or purpose, and invekes the power of the court, 
under the statute and in the exercise of its 
power as parens patriae, solely to provide prop- 
er guardianship for dependent or neglected 
children. 

“It may reasonably be aprehended that in the 
exercise of the very considerable powers grant- 
ed the county and juvenile courts by the later 
statutes of this state relating to children, oc- 
casional hasty and inconsiderate judgments 
may inflict injustices from which the slow and 
expensive processes of appeal afford inadequate 
relief. In view of the further fact that most 
of these cases are tried to the court without 
the intervention of a jury, it is essential that the 
courts be extremely careful to invade no rights 
of the parent which his conduct has not for- 
feited. 

“On the other hand, it is to be remembered 
that these statutes afford a wide latitude to the 
exercise of the court’s discretion in the dis- 
position and subsequent control of the guardi- 
anship of children, to the end that their welfare 
may be best insured; that this is the primary 
purpose of these beneficent statutes; and that 
courts charged with their interpretation and 
enforcement should allow no consideration of 
Sympathy, or private or neighborhood opinion, 
to interfere with the execution of this pur- 
pose. 

“A parent or guardian having in his charge 
and custody a child of tender years, unable to 
provide for its own welfare, is in duty bound, 
when that child falls seriously ill, to procure 
for it the attention and care of those 
whose scientific knowledge of disease fits them 
to treat it, and that his failure to do so consti- 
tutes neglect. 

“In the case at bar a much stronger case is 
made against the eerents, than the abstract 
rule presents. * * 

“The failure to call a physician for Mary 
until the.tenth day of her illness would seem 
to justify the charge of neglect, although the 
evidence does not show that the parents knew 
that her disease was diphtheria. 

“But in the case of Arthur there is no ques- 
tion. Mary had died on January 26, of diphthe- 
ria, and the Messenger home was quarantined. 
On February 7 the physician called to inspect 








302 


CENTRAL LAW JOURNAL. 





No. 16 








the home and found Arthur ill with diphtheria, 
and was told he had been sick eight or ten 
days. When the officer of the State Board of 
Child and Animal Protection called, Messenger 
told him in emphatic terms that he had not and 
would not employ a physician. Drs. Farthing 
and Edwards testified that in their opinion, 
when called to attend Arthur, the chances were 
greatly against his recovery. 

“There are some diseases in which the ad- 
ministration of medicine appears to be of doubt- 
ful efficacy, the physician’s advice being needed 
only in the matter of diet, exercise and hygiene: 
In such diseases unless the need of such advice 


became apparent, the failure to call a_ physi- 
cian could not be charged as neglect. But in a 
case of diphtheria, such as the case at bar, 


where the disease is so dangerous without treat- 
ment, and so amenable to treatment in its early 
stages, the duty to call a physician and to ad- 
minister the special treatment as soon as the 
diagnosis is confirmed, is imperative. 

“The court, therefore, finds that the said Ar- 
thur Messenger, Martha Messenger and Mabel 
Messenger, children of B. D. Messenger and 
Mrs. B. D. Messenger, are dependent and neg- 
lected children, as charged in the complaint 
herein and defined in the statute. 

“It is the order of the court that, pending the 
final disposition of this case, the said children 
may be permitted to remain in their home and 
under the care and control of their parents, sub- 
ject to the jurisdiction and direction of this 
court and to the visitation of any officer of this 
court when directed by the court to to do.” 








CORRESPONDENCE. 


REFORMING PROCEDURE BY 
THE LAW. 
Editor Central Law Journal: 

The effort to reform court procedure, which 
of late has occupied a considerable share of 
public attention, and is a matter of not a little 
concern to judges and lawyers, seems to have 
settled, in some localities at least, as pointed 
out in 70 Central Law Journal, p. 52, on the 
substitution of judicial discretion for the ap- 
plication of the settled rules and principles of 
law. That such a course is a danger more 
grave than the present evils of delay and ex- 
pense must be manifest to even the casual 
student of political economy; and that any 
judge or lawyer can view the present tendency 
without alarming forebodings would be_ unbe- 
lievable but for resolutions and other expres- 
sions of conventions and meetings brought 
about for the consideration of this very ques- 
tion. 

That this idea had its inception in the disap- 
pointment of a political ambition and has been 
nurtured by trial judges out of a desire to con- 
tinue a course now widely prevalent of deter- 
mining litigation according to personal views 
of abstract justice or by dictates of prejudice 
or favoritism is not an altogether unfounded 
criticism, and the wonder is that it should have 
found favor with the public or with law-mak- 
ing body. 4 

Appellate courts owe their creation to error 
in tribunals of first instance. Without error in 
trial courts there is no duty to be performed 


ABOLISHING 





by appellate judges. The “due process of law” 
provis:ons of constitutions have been held to 
contemnlate something more than execution 
without judgment, or judgment without juris- 
diction, or a trial without evidence or instruc- 
tions, and yet either of these is as reasonable 
as a verdict rendered upon incompetent evi- 
dence or a misleading instruction or erroneous 
declaration of law. That the ultimate resut 
of such é€rroneous procedure may not, in the 
opinion of a reviewing body, “affirmatively ap- 
pear to have prejudicially affected the sub- 
stantial rights of the party complaining.” or 
that (in the same opinion) it appears “upon the 
whole record that substantial justice has been 
done’ furnishes no ground for the encourage- 
ment of Such an evil practice as must neces- 
sarily result from a failure to observe the set- 
tled rules of legal procedure. To affirm the 
judgments of trial courts upon such a theory is, 
in effect, to abolish the law and substitute 
therefor judicial discretion, which has been de- 
tined as “the most odious of all laws.” .State 
v. Cummings, 36 Mo. 263. Other definitions 
are given in Words and Phrases, vol. 3, p. 2069, 
among them that of Lord Camden, that, “The 
discretion of a judge is the law of tvrants; it 
is always unknown; it is different in different 
men. * * * At best it is often caprice. In 
the worst it is every vice, folly, and passion to 
which human nature can be liable.” 

That there is need of reform in the judicial 
procedure of the day may be conceded, but it 
will not be found in the perpetuation of error 
and the .substitution of opinion for principle in 
the establishment of precedent. a change which 
must, from the very nature of the matter, re- 
sult in many cases in-a studied divergence 
from beaten paths to accommodate personal 
views of justice or abstract notions of right 
and wrong. 

A close examination of the subject will dis- 
close that negligence, carelessness, and ignor- 
ance combine to burden appellate courts with 
eases and their reports with reversals, and the 
lower courts with new trials. That the circuit 
courts of Missouri have not the time at their 
disposal for the proper consideration of cases 
is well known, and it will hardly be question- 
ed that a large percentage of the appeals in 
this state are necessitated by that condition. 

In the rural portions of the state justices of 
the peace and judges of county courts (?) and 
probate courts are not required to possess either 
a knowledge of the law or a common educa- 
tion. It is sufficient if they can read and write. 
Appeals from justices and from county and 
probate courts to the circuit court would be 
considerably lessened in number if the presid- 
ing officer at the first trial possessed the requi- 
site qualifications for holding court. Such ap- 
peals now enlarge the business of the circuit 
court and to that extent aggravate the condi- 
tions which have become a cause of public com- 
plaint. 

Appeals are expensive to litigants and labori- 
ous to-counsel. There seems to be something 
lacking in a system which lays the penalty of 
this additional expense and labor on the client 
and lawyer and at the same time burdens the 
public to maintain numerous appellate courts 
whose work has been found insufficient and 
unsatisfactory. There is a palpable deficiency, 
too, in that condition which compels a litigant 
whose claim is small to begin his action in an 
incompetent court—a court which the statute 
of its creation does not contemplate as com- 
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petent to deal with even the most elementary 
law proposition. In general, it may be said, 
there is a prevailing disposition to _ sacrifice 
principle to the “amount involved,” so that the 
wealthy litigant may have his case heard by 
successive appeals by four or more judges, while 
he who is not pecuniarily able to appeal must 
be content with the decision of a single judge. 

Manifestly, the remedy does not lie in the 
creation of additional higher courts. It should 
rather be sought and found in the elimination 
of error from trial procedure and the strict ap- 
plication of those settled rules and principles 
which have reduced the law to a science. 

In our own state there is no longer a need 
of the primitive administration of justice by 
justices of the peace. Properly qualified judges 
of the county courts and prokate courts, whose 
offices are already maintained, might, with en- 
larged jurisdiction dispose of all the business 
now transacted in justices’ courts, and with less 
additional expense than is now required to sup- 


sply justices og the peace with books, dockets. 
Ss 


and blanks. county and probate judges, 
sitting as associate judges of the circuit court, 
might also exercise a helpful tendency toward 
the elimination of favoritism and prejudice, 
which, natural to the race, must unconsciously 
affect the rulings of that court in some cases. 

An intermediate tribunal of one or more 
judges, before which a party as a prerequisite 
to appeal should be required to submit his 
record and make at least a prima facie show- 
tng of error, would, no doubt, protect the high- 
er courts from appeals without merit. 

Whether the above suggestions are found 
worthy of consideration or not, it must clearly 
appear to every student of present conditions, 
that reform looking to the elimination of error 
in courts of first instance is the greatest de- 
sideratum. The smaller the chances of rever- 
sal, the fewer will be the number of appeals, 
and the smaller the percentage of error the 
greater the service performed by judges of trial 
courts. 

J. D. GUSTIN. 
Salem,~- Mo. 


ABOLISHMENT OF THE DEFENSE OF 
INSANITY. 
Editor Central Law Journal: 

The legislature of the state of Washington at 
its 1909 session enacted what was intended to 
be a complete criminal code, in which is the 
following: 

“Sec. 7. Insanity, Idiocy, Imbecility, Crim- 
inal Propensity No Defense. 

It shall be no defense to a person charged 
with the commission of a crime, that at the 
time of its commission, he was unable by rea- 
son of his insanity, idiocy or imbecility to com- 
prehend the nature and quality of the act com- 
mitted, or to understand that it was wrong; 
or that he “was afflicted with a morbid propen- 
sity to commit prohibited acts! nor shall any 
testimony or other proof thereof be admitted 
in evidence.” 

The same Acts Sec. 6 declares that voluntary 
intoxication shali be no defense, but allows 
proof thereof where a particular intent is a 
necessary element in the crime charged. This 
code is kinder to the drunkard than to the 
insane. 

EB. A. VINSONHALER. 

Seattle, Wash., March 22, 1910. 

‘[The legislature of Washington has permit- 
ted its indignation against the abuse of the 





defense of insanity to lead it into doing itself 
a very foolish thing. 

Nay, more, in order to wipe out one abuse, 
the legislature has created another abuse. 

Still more, they have tried to do an impos- 
sible thing, to-wit, to set aside a landmark of 
law set up in the dim dawn of civilization and 
accredited by the consent of the ages that have 
intervened. 

This is the land mark, to-wit: “Actus non 
facit reum nisi meus sit rea.” (Act and intent 
must concur to constitute crime). 

This maxim is imbedded in the law. It lays 
at its foundation. It is foolish to think that 
a legislature is so all powerful that it can 
change such a law. 

True it can pass a statute having the form of 
authority. But it cannot make that law which 
by the consensus of the ages is contrary to 
every principle of justice. Such a law is not 
law but anarchy and oppression 

This maxim is part of what Mr. Wm. T. 


. Hughes, in his work on Grounds and Rudiments 


of Law, calls the “prescriptive constitution,” 
which like the implied restrictions upon the 
English Parliament consist of those prominent 
landmarks set by the people themselves in all 
ages, and approved by universal consent, which 
no legislature can ignore with impunity, 

The legislature in this particular case makes 
itself especially ridiculous in recognizing the 
maxim we have quoted to an extreme degree in 
the case of drunkenness and to have totally ig- 
nored it in that pastauae instance which first 
called it forth. 

If a voluntary act like intoxication is recog- 
nized as affecting intent even greater indul- 
gence should be extended to a condition ab- 
solutely involuntary and which from its nature 

“Hard cases make bad law,” so pronounced 
abuses lead legislatures to foolish extremes. 

' EDITOR.) 








HUMOR OF THE LAW. 


_ 


A Detroit judge the other day looked sharply 
at a woman who was before him asking for a 
divorce, and then said: “I recognize you. I gave 
you a divorce not quite three years ago. It was 
for cruelty. In less than a year you take up 
another man, marry him after a month’s ac- 
quaintance,- live. with him two months, and 
then apply for another divorce. I won’t hear 
your case. You'll have to go to some other 
judge.” The woman went, and the other judge 
gave her the divorce. It seems that her second 
husband used to chase her with a shotgun when 
he got. drunk—which was so often that there 
was hardly time to do the housework between 
Marathons. 


Down in Sampson county, North Carolina, | 


there, is on file among the records of the Su- 
perior Court, a presentment by the grand jury 
to this effect: “The jurors for the state upon 
their oaths present that John Smith, late ‘of the 
county of Sampson, did unlawfully and wilfully 
shoot, fight, fiddle and dance on the Sabbath 
day, against the form of the statute in such 
case made and provided, and against the peace 
and dignity of the state.”—Law Notes. 
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1. Appeal and Error—Right of Review.— 
Where plaintiff takes a nonsuit because of a 
ruling which prevents recovery, he may have 
such ruling reviewed by an appeal from the 
judgment refusing to set aside the nonsuit.— 
Ford v. Houston & T. C. R. Co., Tex., 124 S. W. 
715. 

2. Time to Appeal.—The time for taking 
an appeal held extended by the court filing its 
finding pursuant to a request for a finding in 
order that specified questions not apparent on 
the record may be reviewed.—Sparrow v. Brom- 
age, Conn., 74 Atl. 1070. 

3. Assignments—Rights Assignable.—An ac- 
tion for fraud practiced on a buyer by the 
seller and inducing the purchase is not assign- 
able.—Mullinax v. Lowry, Mo., 124 S. W. 572. 

4. Who May Sue.—At common law the as- 
signee of a chose in action could not sue in 
his own name, though he may do so under the 
statute.—Baumer v. Daeschler, 120 N. Y. Supp. 
957. 

5. Bankruptey—Fraudulent Conveyance of 
Stock.—In an action by a trustee in bankruptcy 
to recover certificates of stock fraudulently 
transferred to defendant, where recovery of the 
stock would be insufficient relief, judgment may 
be rendered against the transferee.—Wasey Vv. 
Holbrook, 120 N. Y. Supp. 675. 

6. Banks and Banking—Deposits.—A bank 
held not required to apply a deposit to pay- 
ment of the depositor’s note held by it in the 
absence of demand.—Guernsey v. Marks, Or., 
106 Pac. 334. 

7. Bills and Notes—Accommodation Maker.— 
An accommodation maker of a negotiable note, 
being primarily liable thereon, was not dis- 
charged by an extension of time to the prin- 
cipal debtor.—Bradley Engineering & Mfg. Co. 
v. Heyburn, Wash., 106 Pac. 170. 











8. Brokers—Commissions.—The fact that one 
who was employed to procure a purchaser of 
real estate violated his contract of employment 
with a'third person engaged in the banking and 
real estate business did not defeat his right 
to recover his commission from the owner on 
procuring a purchaser.—Pomarici v. Rosenblum, 
120 N, Y. Supp. 756. 


9, Burglary—Nighttime.—In a _ prosecution 
for burglary in the nighttime, evidence held in- 
sufficient to show that the entering was not in 
the morning after daylight between 5:3) and 
7:30.—State y. Gunderson, Wash., 106 Pac. 194. 


10. Carriers—Limited Liability Contract.— 
The acceptance of a receipt for a trunk, in 
which there is a special contract limiting the 
carrier's liability, does not constitute the con- 
tract.—Morgan v. Woolverton, 120 N. Y, Supp. 
1008. 


11. Charities—<Authority to Borrow Money.— 
The mere appointment by a charitable institu- 
tion governed by a board of trustees of a per- 
son as treasurer or as “business agent” or 
“business manager,” would not give the ap- 
pointee power to borrow money so as to bind 
the institution.—Alton Mfg. Co. v. Garrett Bib- 
lical Institute, Ill., 90 N. E. 704. 

12. Colleges and Universities—Religious In- 
struction.—Religious teaching and training in 
the doctrines represented by the mission are 
required to satisfy the condition on which such 
mission was transferred by the American Board 
of Commissioners for Foreign Missions to the 
Hawaiian government.—Lowrey v. Territory of 
Hawaii, U. S. S. C., 30 Sup. Ct. 209. 

13. Confusion of Goods—Remedies.—A plain- 
tiff in replevin may show by facts that defend- 
ant has taken his property and has commingled 
it with property of his own of the same nature 
and character, and by facts trace the possession 
thereof to defendant, and recover from the mass 
a quantity equal to the amount he owned.— 
Nashville Lumber Co. v. Barefield, Ark., 124 S. 
W. 758. 

14. Constitutional Law—Usurpation of Ad- 
ministrative Function by Courts.—The courts 
cannot under the guise of exerting judicial pow- 
er usurp administrative functions by setting 
aside an order of the Interstate Commerce Com- 
mission.—Interstate Commerce Commission v. 
Illinois Cent. R. Co., U. S. S. C., 30 Sup. Ct. 155. 

15. Contracts—Assumption of Payment.—The 
assumption of payment of a judgment for taxes 
against a lot held to give a city the right to 
sue the purchaser personally for the debt.— 
Toepperwein v. City of San Antonio, Tex., 124 
S. W. 699. 

16. Contribution—Joint Wrongdoers.—There 
is no apportionment of responsibility, and no 
right of contribution or indemnity between 





Conn., 74 Atl. 1070. 

17. Corporations—Breach of Contract.—On 
breach of contracts with corporations whose 
capital stock is owned by a third, all three cor- 
porations cannot be joined in a single action 
for damages.—New York Air Brake Co. v. In- 
ternational Steam Pump Co., 120 N. Y. Supp. 
683. 


18.——Officers’ Liability to Corporation.— 
Whether the president of an insurance com- 
pany willingly or unintentionally by culpable 
negligence, ostensibly received for its benefit 











} 


— ae tt wrnrmerm Y 7 


ae ¢ 


e, 


yn 
se 


on 
n- 
p. 


n- 
le 
fit 








YIM 


Vou. 70 


CENTRAL LAW JOURNAL. 


305 








forged municipal bonds in exchange for stock, 
he is responsible to make good the default.— 
Fidelity & Deposit Co. of Maryland v. Wise- 
man, Tex., 124 S. W. 621. 


19. Secret Profits—Subsequent bona fide 
purchasers of a corporation’s preferred treasury 
stock for full cash value, without knowledge 
of secret profits, held entitled to recover the 
same in equity.—Mason vy. Carrothers, Me., 74 
Atl. 1030. 


20. Title to Property.—The title of a cor- 
poration to property beyond the amount au- 
thorized to be held by it is invalid as against 
the state. and the public authorities alone may 
take advantage thereof.—Evangelican Baptist 
Benevolent & Missionary Society v. City of Bos- 
ton, Mass., 90 N. E. 572. 


21. Ultra Vires.—A corporation may plead 
the defense of ultra vires to a contract of sure- 
tyship When sued thereon by one having knowl- 
edge of the original relation of the parties.— 
Bradley Engineering & Mfg. Co. v. Heyburn, 
Wash., 106 Pac. 170. 

22. Criminal Evidence—Good Character.— 
Evidence of good character is a species of cir- 
cumstantial evidence to be considered the same 
as all other evidence, together with all the 
facts in the case; and, while it alone may cause 
a reasonable doubt, it does not necessarily do 
so.—People v. Fisher, 129 N. Y. Supp. 659. 

23. Criminal Law—Intent.—While criminal 
intent will be presumed from the commission 
of an unlawful act, where a specific intent is 
necessary to crime, the intent must be proved.— 
People v. Kathan, 120 N. Y. Supp. 1096. 

24. Criminal Trial—-Verdict of Guilty on One 
Count.—A verdict of guilty on one count only 
of an indictment eliminates another count there- 
of, and error cannot be assigned upon any of 
the rulings of the court with reference to that 
count.—People v. Weil, Ill., 90 N. E. 731. 

25. Damages—Breach of Contract.—Where 
defendant granted to plaintiff a certain adver- 
tising privilege, for which a third party se 
cessfully asserted a superior title, defendant’s 
liability in damages was the value of the privi- 
lege.—May v. Poluhoff, 120 N. Y. Supp. 827. 

26.——Liquidated Damages.—A deposit made 
bv a bidder for the erection of a public building 
for a city held liquidated damages, and not a 
penalty.—Wheaton Building & Lumber Co. v. 
City of Boston, Mass., 90 N. E. 598. 

27. Dedication—Acceptance.—Evidence that a 
city has graded a street dedicated for a street 
shows acceptance of the dedication and the ex- 
ercise of jurisdiction over the street.—Scheff- 
ler v. City of Hardin, Mo., 124 S. W. 569. 

28. Dismissal and N it—Want of Prosecu- 
tion.—Where plaintiff failed to prosecute a 
suit for seven years, during which time defend- 
ant died, a dismissal was warranted.—Oehlhof 
vy. Solomon, 120 N. Y. 925. 

29. Electricity—Res Ipsa Loquitur.—The doc- 
trine of res ipsa loquitur held to apply in an 
action for injuries caused by coming in contact 
with a live electric light wire.—Hebert v. Hud- 
son River Electric Co., 120 N. Y. Supp. 672. 

30. Eminent Domain—Telephone Lines in 
Street.—Where telephone lines are constructed 
in a street, the structure is an additional bur- 
den.—Southwestern Telegraph & Telephone Co. 
v. Smithdeal, Tex., 124 S. W. 627. 

















31. Equity—Clean Hands.—The maxim of 
clean hands applies solely to willful misconduct 
with reference to the matter in litigation.— 
Mason v. Carrothers, Me., 74 Atl. 1030, 


32.——-Clean Hands.—One applying to equity 
for relief cannot found his claim for relief solely 
on a beneficial provision in a contract which 
he has repudiated.— Westwood v. Cole, 120 N. Y. 
Supp. 884. 


33. Ewidence—Paro] Evidence.—Parol_ evi- 
dence is admissible to show the real considera- 


tion of a written instrument.—Karpf y. Bor- 
genicht, 120 N. Y. Supp. 876. 


34. Presumptions.—One presumption can- 
not be made the basis of another presumption. 
—Missouri, K. & T. Ry. Co. of Texas v. Byrd, 
Tex., 124 S. W. 738. 


35. Presumption as to Receipt of Letter.— 
The receipt of a letter will be presumed from 
proof that it was properly addressed, stamped, 
and mailed.—Sills v. Burge, Mo., 124 8. W. 605. 


36. Uncertainty.—A written contract is 
neither varied nor contradicted by parol testi- 
mony which merely makes certain that which 
the face of the contract leaves uncertain as to 
what the intention of the parties was.—Mont- 
gomery & Co. v. Arkansas Cold Stoage & Ice Co., 
Ark., 124 S. W. 768. p 

37. KExecutors and Administrators—Jurisdic- 
tion of Probate Court.—The probate court has 
jurisdiction to grant administration of estates 
to persons who at their decease are inhabitants 
of or residents in the county, without proof that 
they left an estate to be administered within 
the county.—Connors v..Cunard S. 8S. Co., Mass.,, 
90 N. E. 601. 

38. Liability of Surety.—Where, under the 
terms of a will, it was the duty of an executor 
to turn rents and proceeds of sales of real es- 
tate over to a foreign executor, and he failed 
to do so, he and his sureties were liable for 
such sums.—MclIntire v. Mower, Mass., 90 N. E. 
567. 

39. Exemptions—Property and Rights Ex- 
empt.—Under a constitutional provision exempt- 
ing property to the value of $500, a debtor may 
select as his share in a judgment owned by a 
firm of which he is a member.—Farmers’ Union 
Gin & Milling Co.-v. Seitz, Ark., 124 S. W. 780. 

40. Fire Insurance—Inventory.—A clause in 
a fire policy covering a stock of merchandise 
that a set of books shall be kept by insured held 
complied with on insured producing invoices of 
goods covering all the goods purchased since 
the date of an inventory.—Cincinnati Ins. Co. 
v. Rosenberg, Del., 74 Atl. 1073. 

41. Food—Milk Adulteration.—Where defend- 
ant was not only a vendor, but a producer, of 
milk, a sample from one of two cans from which 
he was selling milk was sufficient as proof of 
a violation of agricultural law prohibiting the 
selling of impure milk.—People v. Bailey, 120 
N. Y. Supp. 618. 

42. Forgery—Indictment—Explanatory aver- 
ments to explain the instrument set forth in an 
indictment for forgery are proper.—Chappel v. 
State, Tex., 124 S. W. 657. 

43.——What Constitutes.—One falsely repre- 
senting to the maker of a note the loss thereof, 
and inducing him to execute a new note bearing 
the date of the original, and then passing the 
new note as the original, with intent to defraud, 
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is not guilty of forgery.—People v. Pfeiffer, II1., 
90 N. E. 680. 

44. Fraud—dAction for Damages.—It is not a 
condition precedent to a suit for damages for 
fraudulent representations as to the value of 
a horse traded to plaintiff that ‘plaintiff should 
tender the horse to defendant; the action not 
being one for rescission of the contract,—Cov- 
ington v Sloan, Tex., 124 S. W. 6990. 

45. Frauds, Statute of—Payment of Debt of 
Another.—Purchaser of business, assuming as 
part of consideration of a debt due to a third 
party, held liable as on an original undertak- 
ing.—Ackley y. Skinner, 120 N. Y. Supp. 1105. 

46. Garnishment—Payment Before Service.— 
A garnishee having paid the debt before service 
held not entitled to recover the same from the 
debtor because the garnishee appeared and an- 
swered, admitting the indebtedness.—Baughn 
v. J. B. McKee Co., Tex., 124 S. W. 732. 

47. Hawkers and Peddiers—Sale of Theater 
Tickets.—The offering of theater tickets for 
sale does not constitute “hawking” and ‘ped- 
dling,” so as to require a city license therefor.— 
People v. Marks, 120 N. Y. Supp. 1106. 

48. Husband and Wife—Contracts.—Under 
Burns’ Ann. St. 1908, secs, 7851-7853, a married 
woman held entitled to employ her husband 
to act as her agent in her business.—Wasam Vv. 
Raben, Ind., 90 N. E.- 636. ; 

49. Contract for Separate Maintenance.— 
Waiver of a wife of ground for divorce, with 
alimony, and her consent to return to her hus- 
band, held sufficient consideration for a contract 
with him for her separate maintenance, if she 
were again compelled to leave him.—Hite v. 
Hite, Ky., 124 S. W. 815. 

50. Intoxicating Liquors—Remonstrances.— 
Where a remonstrance is filed against the 
granting of a liquor license in a ward of a city, 
the burden of proof is upon the remonstrators 
to show that they constitute a majority of the 
legal voters of the ward.—Adams y. Smith, Ind., 
90 N. E. 625. 

51. Judges—Civil Liability for Judicial Acts. 
—A judicial officer is not civilly liable for his 
judicial acts, whether negligently, willfully. 
or maliciously ‘committed.—Kruegel v, Cobb, 
Tex., 120 S. W. 723. 

52. Judgment—Parties.—Where two or more 
sue jointly for conversion, that the evidence 
shows title to be solely in one of the plain- 
tiffs does not preclude judgment in favor of 
that one.—Walker y. Lewis, Mo., 120 S. W. 


567. 





53. Landlord and Tenant—Breach of Lease. 
—Where the landlord fails to furnish heat as 
required by the lease, the tenant may vacate 


the premises.—Feist vy. Peters, 120 N. Y. Supp. 
805. 

54. Holding Over.—A lessee remaining in 
possession after the expiration of the fixed 
term and paying rent for the first rent term 
thereafter held to accept the privilege of re- 
maining in possession for an additional term.— 
Callahan Co. vy. Michael, Ind., 90 N. E. 642. 

55. Libel and Slander—Justification.—A plea 
of justification in an action for libel, where not 
as broad as the libel, is bad on demurrer.— 
Jacoby v. James, 120 N. Y. Supp. 981. 

56. Limitation of Actions—Compelling Recon- 
veyance of Real Property.—A mere change in 
the course of studies by which a Protestant 








mission was transferred by the American Board 
of Commissioners for Foreign Missions to the 
Hawaiian government held not to instantly 
operate to make the grantor of the property a 
claimant for money to be paid on breach of 
condition, against whom the statute of limi- 
tations immediately begins to run.—Lowry v. 
Territory of Hawaii, U. S. S. C., 30 Sup. Ct. 209. 

57. Master and Servant—Assumed Risks.— 
When an employee knowing that his employer 
has furnished particular appliances for doing 
his work enters and continues in the service of 
such appliances, which are simple in their con- 
struction, and not worn out, broken, or de- 
fective.-—Ladwig vy. Jefferson Ice Co., Wis., 124 
N. W. 407. 

58. Contract of Employment.—One_ dis- 
charged from his employment held not required 
to prove that he performed his part of the 
agreement in order to recover thereon.—Matson 
v. Stewart, Tex., 124 S. W. 736. 

59.——Contributory Negligence.—A railroad 
switchman run over and killed by an engine 
by reason of slipping on a pile of cinders near 
the track held not negligent as a matter of law. 
—Preble v. Wabash R. Co., Ill., 99 N. E, 716. 

69.——Independent Contractors.—Though de- 
fendant contracted to have work done by inde- 
pendent contractors, she was liable for injuries 
caused by their negligence, if she supervised 
and took part in the work.—Mehler v. Fisch, 
120 N. Y. Supp. 807. 

61. Injury to Servant.—A servant, injured 
by having his clothing caught by a set-screw 
on a shaft, can recover: if he did not know of 
the use of the screw to fasten a collar on the 
shaft, and was not in fault for not knowing it. 
—Deschene v. Burgess Sulphite Fibre Co., N. H., 
74 Atl. 1050. 

62. Liability of Fair Association.—Where a 
fair asociation contracted with one to give bal- 
loon ascensions, defendant held liable for neg- 
ligence in failing to provide plaintiff, having 
admission ticket, with a safe place to view the 
exhibition, and in failing to provide barriers 
against injury.—Roper v. Ulster County Agr. 
Society, 120 N. Y. Supp. 644. 

63. Safe Place to Work.—Where the place 
in which a servant works is reasonably safe, 
and it is the particular work done that renders 
it temporarily unsafe, the rule requiring a rea- 
sonably safe place does not obtain.—Bennett v. 
Crystal Carbonate Lime Co., Mo., 124 S. W. 608. 


64. Safe Place to Work.—One employing 
men to put concrete foundations for piers on 
each side of a railroad track held not required 
to employ one to keep watch of approaching 
trains and give warning to the men.—Di Na- 
poli v. New York, N. H. & H. R. Co., 120 N. Y. 
Supp. 905. 

65.——Statutory Provisions.—The limitation 
in St. 1999, p. 279, c. 181, as to the hours any- 
one may be employed within any 24 hours in a 
mine, held not to include the time when a miner 
is going to or from his work.—Ex parte Martin, 
Cal., 106 Pac. 238. 

66. Telephone Companies.—It is not the 
duty of a telephone company to inspect its poles 
below the ground and inform its linemen which 
are safe.—De Frates v. Central Union Tele- 
phone Co., Ill, 90 N. EB. 719. 

67.——Unsafe Appliances.—The question of a 
master’s negligence in furnishing unsafe ap- 
pliances for work must be determined with ref- 
erence to the dangers to be reasonably appre- 
hended.—Harris v. Kansas City Southern Ry. 
Co., Mo., 124 S. W. 576. 

68. 
negligence for an employee to violate a known 


























Violation of Rules.—While it is usually ~ 
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rule, yet, if the rule is habitually violated with 
the knowledge and acquiescence of the em- 
ployer, then it is treated as inoperative.—Kenny 
v. Marquette Cement Mfg. Co., Il, 90 N. E. 


oo 
(<4. 


69. Wrongful Discharge.—A_ salesman su- 
ing for damage for wrongful discharge held 
prima facie to prove damage by showing the 
amount his employer had absolutely agreed to 
pay him per week.—Durante vy. Raimon, 120 N. 
Y. Supp. 881. 

70. Mines and Minerals—Oil and Gas Lease. 
—An oil and gas lease held not a lease, as ordi- 
narily unaerstvuvu, put a license to explore land 
for those minerals.—Stahl v. Illinois Oil Co., 
Ind., 90 N. E. 632. 

71. Mortgages—Mortgagee in Possession.— 
One taking possession under an invalid tax 
aeed, and purchasing a subsisting mortgage, 
can claim the rights of mortgagee in posses- 
sion.—Jagger v. Plunkett, Kan., 106 Pac. 280. 

72.——Mortgagee in Possession.—A holder for 
value of promissory notes secured by mortgage 
could apply the proceeds of the sale of the 
mortgaged property to the payment of any 
one or more of the notes as he desired, and need 
not observe any equities between the principal 





debtor and an accommodation maker.—Brad- 
ley Engineering & Mfg. Co. v. Heyburn, Wash., 
106 Pac. 170. 


73.——Stipulation for Attorney’s Fees and 
Costs.—A clause in a deed of trust providing 
for the payment by the grantor of a specified 
sum for solicitor’s fees, etc., is intended to in- 
demnify the grantee for disbursements reason- 
ably and necessarily made to protect his inter- 
ests or to enforce performance by the grantor.— 
Huber v. Brown, Ill, 90 N. E. 748. 

74. Municipal Corporations—Contributory 
Negligence.—Where plaintiff was injured while 
collecting fares on the footboard of a street car, 
by a truck backing into the car, whether plain- 
tiff was negligent in being in that position or 
Was negligent in not anticipating danger from 
the truck were jury questions.—Pearson Vv. 
Lyon & Healy, IIL, 90 N. E. 693. 

75. Mines and Minerals—Forfeiture of Claim. 
—Nonperformance of assessment work by a 
locator would not forfeit his claim unless there 
was a valid location by another,'and one who 
did not himself make a valid location could not 
question the sufficiency of the assessment work 
done by the locator.—Knutson y. Frediund, 
Wash., 106 Pac. 200. 

76. Sidewalks.—Abutting property owner 
held liable for injuries to a ¢hild falling through 
4 hanging grating, covering an opening to the 
basement, while playing upon an adjacent 
sidewalk.—Kelly vy. Hudson Cos., 120 N. Y. Supp. 
768. 

Ti. Temporary Obstructions. — Inconveni- 

ence, expense, or loss of business occasioned to 
abutting owners by the temporary obstruction 
of a street, and interference with their right of 
access, made necessary by the construction of 
a public improvement, gives no cause of action 
igainst the municipality.—Chicago Flour Co. 
v. City of Chicago, Ill., 90 N. E. 674. 
- 78. Names—Identity of Persons.—The record 
of proceedings to determine the mental condi- 
tion of “Jesse F. N.” is not admissible to show 
the mental condition of “Joseph F. N.” in a 
criminal prosecution against him.—State vy. Neu- 
bauer, Iowa, 124 N. W. 312. 

79. Negligence—Communication of Dangerous 
Disease.—A railroad company is liable for the 
spread of a contagious disease through the 
negligence of its servants, acting within the 
scope of their aythority, whereby another is 
injured as the proximate result of such neg- 
ligence.—Mellody v. Missouri, K. & T. Ry. Co. 
»f Texas, Tex., 124 S. W. 702. 

89. Imputed Negligence.—Plaintiff was not 
responsible for the acts of another who boarded 
a street car with him, in giving whiskey to the 
motorman, whereby he became intoxicated and 
ran the car at @ dangerous speed, causing plain- 
tiff’s injuries.—Coburn y. Moline, E. M. & W. 
Ry. Co., Til., 90 N. E. 741. 


81. Partition—Tenants in Common.—Tenants 

















in common may make a parol partition of their 
real estate, and, though it cannot transfer the 
legal title, it will be enforced in equity if fol- 
lowed by a several possession according to their 
agreement.—Duffy v. Duffy, Ill., 90 N. E. 697. 

82. Partnership—Dissolution.—Neither part- 
ner, on dissolution of the firm, could avail him- 
self of the firm’s business without accounting 
to the other partner thereof.—Hutchins v. Page, 
Mass., 90 N. E. 565. 

83. Expulsion of Partner.—A partner ex- 
pelled from the firm may sue to establish the 
firm and for an accounting after the expulsion, 
or he may sue at law for damages on account 
of the expulsion and recover prospective prof- 
its.—Westwood v. Cole, 120 N. Y. Supp. 884. 

84. Holding Out as Partner.—A_ doctrine 
that, before one can exact payment from one 
holding himself out as a partner, he must show 
that he excended credit on the faith of his acts 
and conduct and exercised due diligence to as- 
certain the true facts, held inapplicable against 
one to whom a representation of partnership is 
directly made.—Greshner vy. Scott-Mayer Com- 
mission Co., Ark., 124 S. W. 772. 

85. Payment—Intention of Parties.—Where 
there are two separate accounts between the 
parties, the application of a payment which 
could be applied to either account is determined 
by the intention of the parties.—Paragould & M. 
R. Co. v. Smith, Ark., 124 S. W. 776. 

86. Pledges—Rights and Liabilities.—A pledgee 
of a note and mortgage made by a third person 
held entitled under proper circumstances to in- 
cur expenses in preserving the collateral.—Ely- 
Walker Dry Goods Co. vy. Colbert, Tex., 124 
Ss. W. 705. 

87. Principal and Agent—Conversion.— 
An action for conversion lies to recover money 
received by person in a fiduciary capacity 
which he refuses to deliver to his principal.— 
Jones v. Smith, 120 N. Y. Supp. 865. 

88. Fraud of Agent.—Defendant, the agent 
of a steamship company, held not liable for 
the fraudulent act of one who, having pur- 
chased a ticket with money furnished by plain- 
tiff, thereafter surrendered the same and re- 
ceived the money paid.—Lurie v. Public Bank 
of New York, 120 N. Y. Supp. 855. 

89. Notice to Agent.—A principal is affect- 
ed with knowledge of all material facts of 
which the agent receives notice in the course 
of his employment.—Jackson County v. Schmid, 
Mo., 124 S. W. 1074. 

90. Principal and Surety—Discharge.—The 
termination of the principal tenancy by a land- 
lord by the tenant’s dispossession in summary 
proceedings because of his nonpayment of rent 
held to release a surety on a sublease; his ob- 
ligation having been changed by such termi- 
nation by virtue of Code Civ. Proc. § 2253.— 
Rainier Co. v. Smith, 120 N. Y. Supp. 993. 

91. Release of Principal.—While an insur- 
ed, whose property was destroyed by fire set 
out by a railroad, might release the railroad, 
so as to bar his action against insurer, he 
could settle with the railroad and reserve his 
right gainst the insurer.—Brown v. Vermont 
Mut. Fire Ins, Co., Vt., 74 Atl. 1061, 

92. Preocess—Service Outside of State.—The 
service of process in another state on defend- 
ants residing there, in compliance with Rev. 
St. 1899, § 582 (Ann. St. 1906, p. 608), held to 
confer no jurisdiction over them.—Bick v. Mau- 
pin, Mo., 124 S. W. 58 

93. . Railroads—Carriage of Passengers.—In 
an action for breach of a contract for carriage 
of a pssenger resulting from a derailment, the 
earrier’s liability is subject to the same rules 
and may be established by like testimony and 
presumptions as in cases of torts.—El Paso & 
N. E. Ry. Co. y. Landon, Tex., 124 S. W. 744 

94.——Direction of Verdict.—In an action 
against a carrier for breach of contract of 
transportation in refusing to receive as a pas- 
senger one who bought a ticket, as the carrier 
was liable for the passage money at least, a 
directed verdict for defendant was improper.— 
Connors v. Cunard S. S. Co., Mass., 90 N. E. 601. 

95.—Frightening Animals.—A railroad com- 
pany is not liable for injuries resulting from 
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plaintiff's team running away on taking fright 
at the ordinary noise by the sudden escape of 
steam from a locomotive.—Ford v. Houston & 
T. C. R. Co., Tex., 120 S. W. 715. 

96. Frightening Horses.—Trainmen not 
knowing of the presence of a horse near the 
track do not make the railroad liable for 
frightening the horse by noises unless they are 
unusual and unnecessary.—Christie v. Louis- 
ville & N. R. Co., Ky., 124 8. W. 796. 

97. Records—Registration of Title-—Where 
a petitioner for the registration of title moved 
to dismiss his petition without prejudice, under 
Rev. Laws, c. 128, § 36, such motion should 
have been passed on and disposed of before any 
other action was taken respecting the petition. 
—Foss v. Atkins, Mass., 90 N. E. 578. 

98. Report of Auditor—Where the report 
of an auditor to whom a cause was referred 
showed such circumstances as might support 
a conclusion different from that reached by the 
auditor, the court improperly directed a verdict 
in accordance with such conclusions.—Fisher v. 
Doe, Mass., 90 N. E. 592. 

99. Release—Restoration of Consideration.— 
Where the fraud in securing the release of 
plaintiff's claim was in getting him to execute 
the same in ignorance of its contents, and not 
in obtaining his assent to the settlement, hé is 
not required to return the consideration re- 
ceived before contesting its validity.—Herman 
v. P. H. Fitzgibbons Boiler Co., 120 N. Y. Supp. 
1074. 

100. Remainders—<Accrual of Right.—Limita- 
tions held not to have begun to run against 
the right of remaindermen to claim land as 
against a railroad ‘company until after the 
death of the life tenant whose interest the rail- 
road company had acquired.—Bartlow v. Chi- 
cago, B. & Q. R. Co., Ill., 90 N. E. 721. 

101. Replevin—Petition.—Where, in replev- 
in, the affidavit stated the value of the prop- 
erty, and that it had not been seized under 
any process, execution, or attachment. it was 
sufficient, though the petition did not state 
such facts.—Marshall v. Moore, Mo., 124 S&S. W. 
585. 

102. Sales—Construction of Contract.—In re- 
plevin for machinery sold under written orders 
of purchase, a catalogue describing the ma- 
chinery was properly admitted in evidence as 
part of the sale contract.—Robinson & Co. v. 
Ligon, Mo., 124 S. W. 590. 

103. Specifie Performance—Partial Perform- 
ance.—Where the wife of the vendor refuses 
to execute a deed in specific performance of a 
contract made by her husband alone, the vendee 
may elect to take the rremises subject to her 
dower right, with a d<cduction from the pur- 
chase price of a sum equal to the gross value of 
such right.—Maas v. Morgenthaler, 120 N. Y. 
Supp. 1004. 

104. Unfair Contracts.—Specific perform- 
ance of an oral contract for the sale of real 
property, partly gy ee where the con- 
tract is unreasonable, held properly refused to 
the vendee.—Haffner v. Dobrinski, U. Ss. S. C., 
39 Sup. Ct. 172 

105. Street Railroads—tInjury to Alighting 
Passenger.—Where it was customary for pas- 
sengers to board and alight from a street car 
at a certain point, it was the duty of the street 
car employees to use ordinary care to protect 
passengers getting off there.—Central Kentucky 
Traction Co. v. Chapman, Ky., 124 S. W. 830. 

106. Taxation—Burdening Federa] Taxation. 
—The requirement that receipts for payment 
of federal internal revenue tax for selling 
liquors be published at, the holder’s expense, 
made by Act N. D. March 13, 1907 (Laws 1907, 
ce. 189), held invalid as placing the burden on 
the taxing power of the federal government.— 
State of Notrh Dakota v. Hanson, U. S. S. C, 
30 Sup. Ct. 179. 

107. Charitable Institutions—A Masonic 
Indge held a “charitable institution’ within 
Code, § 1467, so that a devise to it was exempt 
from inheritance tax.—Morrow v. Smith, Iowa, 
124 N. W. 316. 

108.——_Situs of Property.—Grain removed 
from cars between points of shipment and des- 

















tination, under permit in shipping contract, to 
ower’s private elevator for inspection, etc., held 
not in transit, but to have a situs there for 
we taxation.—People v. Bacon, Ill, 90 


109. Trial—View by Jury.—A view by the 
jury should not be directed unless the peculiar 
character of the case or the circumstances 
brought out in evidence make it manifest that 
without a view the jury cannot reach a proper 
conclusion.—lIllinois Cent. R. Co. v. Frost, Ky., 
124 S. W. 821. 

110. Trusts—Capital and Income.—The in- 
crease in the value of a fund held in trust to 
pay the income to one for life, and on his 
death to transfer the same to others, is a part 
of the capital and the remaindermen are entitled 
thereto.—Carpenter v. Perkins, Conn., 74 Atl. 
1062. 

111.——Fiduciary Relations Between Parent 
and Child.—A son does not as a matter of law 
stand in a fiduciary relation to his father as to 
transactions between them.—Dick v. Albers, Ill., 
90 N. E. 683. 

112. Telegraphs and Telephones—Damage to 
Property Abutting Street.—A foreign telephone 
company is not exempt from payment of dam- 
ages to abutting property by construction of 
its lines in a street under a permit from the 
state and a city.—Southwestern Telegraph & 
Telephone Co. v. Smithdeal, Tex., 124 S. - 627 

113. Delivery to Wrong Address.—Where 
a telegraph company delivered a message at 
the Oriental Hotel, instead of in care of the 
Oriental Oil Company, to which it was address- 
ed, the company was negligent.—Postal Tele- 
graph Cable Co. of Texas v. Smith, Tex., 1°4 
S. W. -788. 

114. Failure to Transmit Message.—In an 
action against a telegraph company to recover 
a penalty for a failure to transmit a message, 
certain evidence held to support a finding that 
the message was delivered and the price of 
transmission paid to defendant’s agent.—West- 
ern Union Tele graph C». v. Gilkinson, Ind., 90 
N. E. 650. ' 

115. Foreign Corporations.—The exaction 
from a foreign telegraph company for the bene- 
fit of the permanent school fund, under Gen. 
St. Kan. 1901, p. 280, § 1261, of a charter. fee as 
a condition of doing local business in the state, 
is invalid under the due process of law clause 
of the federal conrstitut on. —Western Union 
Telegraph Co. v. State of Kansas, U. S. S. C., 30 
Sup. Ct. 190. 

116. Untted States—Liability on Bond of Pub- 
lic Contractor.—The additional phrase “the per- 
son or persons supplying the contractor with 
labor and materials,’’ used in Act Feb. 24, 1905, 
c. 778, in describing ‘the persons entitled to 
copy of the contract and bond for purposes of 
suit, held not to change the rule that labor and 
materials used in a public work, though fur- 
nished to a subcontractor, are within the obli- 
gation of the bond.—Mankin vy. United States, 
U. S. S. C., 30 Sup. Ct. 174. 

117. Usury—Bonus of Agent.—That the lend- 
er’'s agent exacted a bonus from the borrower 
does not render the transaction usurious, where 
the lender received no part of the bonus and 
had no knowledee of such exaction.—Silverman 
v. Katz, 120 N. Y. Supp. 790. 

118. Vendor and Purchaser—Bona Fide Pur- 
chaser.—To entitle a subsequent purchaser to 
have a prior unregistered conveyance postponed, 
it must appear that he was a bona fide purchas- 
er without notice.—Davidson vy. Ryle, Tex., 124 
Ss. W. 616. 

119. Waters and Water Courses—Public 
Supply.—Where a city supplies water which is 
not absolutely pure, no action can be brought 
against it by a citizen to compel it to furnish 
pure water; he having no grievance other than 
that borne by the rest of the community.— 
Oakes Mfg. Co. v. City of New York, 120 N. Y. 
Supp. 796. 

120. Weapons—Burden of Proof.—In a pros- 
ecution for carrying a pistol, the burden is not 
upon accused to prove his defense beyond a 
reasonable doubt.—Humphries v. State, Tex., 
144 S. ow. 635. 
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